Crown Estate resident consultation

Joint response of the Residents’ Associations

This is a joint, agreed response from the four Residents’ Associations (RAs) at Cumberland Market, Millbank, Victoria Park and Lee Green. In compiling this joint response we have sought the views of tenants and residents at a series of open meetings across the four estates. Open meetings unanimously passed motions mandating RA chairs and committee members to draft and submit this response on behalf of residents. Many of our members have made individual responses. Others have indicated that they rely on us to respond on their behalf. We expect our response to be considered and responded to in the ‘consultation summary report’ we are told will be prepared after the consultation period ends.

Executive summary
1. All four Residents Associations (‘RAs’) oppose the proposal by the Crown Estate (‘CE’) to sell the freehold of their estates to ‘a focused housing provider’ (‘the proposal’). We invite the Board to reject it.

2. We consider that the consultation has been deeply flawed in a number of key respects, including i) the amount and nature of the information provided to residents ii) the shortness of the timescale, iii) the timing of the consultation and the failure of the Crown Estate to consult on a full range of options for the future of the estates and iv) the process by which the consultation has been carried out. This is discussed in Appendix A. Furthermore, the CE have refused to i) identify the ‘focused housing providers to whom our homes are being marketed; ii) appoint independent advisors or fund legal advice to enable residents to make an informed response to the consultation; or iii) conduct any further consultation once the preferred ‘focused housing providers’ have been identified. 

3. The four RAs have consulted widely with our residents by means of well-attended open meetings, by email and by personal contact on doorsteps. We have found no support for the proposal. We are confident that this would be confirmed by a ballot, were the CE to conduct such a ballot in line with best practice where a social landlord is proposing a stock transfer. We repeat our call for a properly constituted ballot should the Board determine to proceed with the proposal.

4. We understand that the proposal is opposed by all other relevant stakeholders. This includes (i) the five local housing authorities; (ii) the London Mayor; (iii) the local Members of Parliament; (iv) the relevant departments of central government; and (v) the public authorities who have nomination rights under the ‘key worker’ scheme. Many of these stakeholders have also expressed concerns at the defects in the consultation process. It is to be noted that the elected representatives embrace all the main political parties and that they are united in their opposition to the proposal.  We hope that the views of these bodies will be accurately conveyed to the Board.

5. We understand that these relevant stakeholders have not been formally consulted. We are seeking legal advice on whether the CE were legally obliged to do so. We are also seeking legal advice on the consequences should the Board determine to proceed with the proposal despite the manifest flaws in the consultation process.

6.  Any other social landlord would require the consent of their relevant regulator for the disposal of social housing, whether the Department of Communities and Local Government or the Tenants Services Authority. Such consent would be refused. The proposal is not in the public interest. There is a severe shortage of social housing to rent in London. ‘Key worker’ schemes are essential to the continued provision of public services. Statute restricts the Secretary of State from giving his consent, if satisfied that a majority of the tenants did not wish a disposal to proceed.  

7. We are advised that the phrase ‘focused housing provider’ has no defined legal meaning. The only precedent which we have been able to find for this term is a sale by the Church Commissioners of the freeholds of their properties in South London to Grainger Geninvest in February 2006. This sale was supervised by their Chief Surveyor, Paul Clark. We are informed by the local Member of Parliament, Kate Hoey, that whilst assurances were given to residents of the Octavia Hill Estates with regard to rents and allocation policy, these assurances were not kept. Further, as flats became vacant, they were sold off with vacant possession. The social cohesion within the estate was lost.

8. Traditionally, the CE have sought to be a model landlord. The overwhelming view of our residents is that they succeeded in this objective. Residents were granted tenancies with security of tenure and sub-market rents. An allocation policy was agreed with relevant stakeholders. Internal transfers are available to tenants. The ‘key worker’ scheme is one which has our full support. 

9. This high level of satisfaction was confirmed in a Tenant Satisfaction Survey commissioned by the Crown Estate and completed by PPCR Associates in March 2007. 
 This reflected the trust that existed between landlord and tenant. There was openness and transparency. Consultation was real and effective. The residents see no reason for change.

10. However, our residents have noticed a significant retreat from standards of best practice. Since 1965, the CC had granted tenancies with security of tenure. In May 2004, the CC reversed this policy and opted for assured shorthold tenancies. This was unconnected with any change in primary legislation. It was at odds with the policies adopted by any other social landlord, whether local housing authority or registered social landlord.

11. The change in management tone has been more significant since the appointment of Paul Clark as Director of Investment and Asset Management in September 2007. We give three examples:

· On 27th January 2009, the Board first considered ‘Project Blue’ relating to the future options for the management and ownership of the Estate. Neither residents nor the RAs were consulted about these options. We would have participated in any such consultation with open minds.

· On 21st July 2009, the Board made a decision not to issue the Tenancy Book to new tenants. Neither residents nor the RAs were consulted. The only conclusion we can reach is that this decision was intended to deprive new tenants of the ‘de facto’ security of tenure guaranteed by the Tenancy Book and to make the real estate more attractive to a speculative landlord. The direction of rental policy was also removed from the Housing Business Group to CE headquarters. 

· Since the current consultation started in January, void flats have not been re-let. We are told that there are 32 voids, although this is likely to have increased since that figure was reported. For the first time, squatting has been reported to us as a problem.  

12.  Against this background, many of our members find it difficult to accept assurances that no decision has been made. We note that a Reputational Management Company, Regester Larkin, has been appointed by the CE to handle the consultation. On 8th March, the CE issued a press release ‘The Crown Estate acts to correct misunderstandings over the housing proposal’. If such misunderstandings have arisen, these reflect the flaws in the consultation process and the defects in the documentation issued at its commencement. Lawyers advise us that we are right to be sceptical about the assurance that ‘nobody will be asked to leave their home as a direct result of this proposal’. No adequate detail has been provided as to how this assurance will be guaranteed.

13. Numerous requests for information have been made by residents, our RAs and our elected representatives. Many of these have been refused. For example, it is only recently that the RA has been informed of the breakdown of the four estates between Rent Act regulated; assured; assured shorthold and leased properties, in response to a complaint about earlier inadequate disclosure under Freedom of Information (FOI) legislation. Even though the CE accept that the regulated tenants and long lessees of some blocks will have a right of first refusal, the CE have not identified these blocks. It would seem that the ‘focused housing providers’ to whom our homes are being marketed, have been provided with this information relating to the social fabric of our estate. However our residents, many of whom may have a right of first refusal, have been refused it on grounds of ‘commercial confidentiality’. 

14. On 1st April, a new regime of cross-domain regulation will commence. The Tenants Services Authority (‘TSA’) will regulate all social landlords whether ‘registered providers’ (tenants of local housing authorities) or ‘private registered providers’ (former registered social landlords). On 16th March, the TSA published their six regulatory standards.
 The first relates to tenant involvement and empowerment; the third to allocations, rents and tenure. We invite the Board not only to reject the proposal, but to engage with us in open consultation as to how the CE can resume its role as a model landlord providing social housing for rent within the context of this new regulatory framework. 

15. We consider the ‘review of housing’ embodied in the various Board papers which we have seen, and from which the current proposal stems, to be based on inaccurate and partial information. We therefore feel that the Board has not been fully informed.  Any future review of the CE’s housing function should be full, open and transparent. Any and all options for the future ownership and management of the estates identified in such a review should be consulted on fully and in accordance with government best practice guidelines. Should any decision to proceed with a disposal be taken at some later date there should be further consultation once potential buyer(s) have been identified, including a ballot to be conducted by an independent organisation such as the ERS.

16. We consider that the CEC have not in their deliberations paid proper regard to the wider social purpose served by their longstanding provision of affordable and key-worker homes to rent. Nor has due regard been paid to the organisation’s own stated objectives on issues of good management, integrity, stewardship, sustainability, stakeholder involvement, corporate social responsibility and community engagement. Any future review of its housing function should be informed by these objectives and not simply by ‘commercialism’

17. We welcome the opportunity to make oral and/or written representations to the Board. However, such representations will only be meaningful if the RAs are able to comment on the specific proposals which are before the Board. We wish to send a small deputation to speak to our paper and respond to any questions. We (again) request the dates of upcoming board meetings. 

Q2 Are there any aspects of the proposed change of ownership and management which concern you?

2.1. Residents have raised numerous concerns about the proposal at local meetings, in their consultation responses (many have been copied to us), and in conversations with RA committee members and chairs. They have expressed feelings of anger, disappointment, confusion and fear. The overwhelming feeling is of opposition to any sale and a desire to remain with the Crown Estate which has hitherto been regarded as a good and trustworthy landlord.  

2.2. Overall view

· Opposition to the sale and lack of information: the vast majority of residents do not feel they have been given enough information about the reasons behind the proposal, and the implications of any sale. They therefore feel they are being consulted on a proposal whose implications they cannot fully understand. Many think sale is a foregone conclusion and that the consultation is a paper exercise.

2.3. Concerns of elderly residents and rent-act tenants
· as shown in the 2007 Tenant Satisfaction Survey Final Report, a fairly high proportion of residents are elderly.
 Many of these elderly residents have reported being upset and confused by the proposals to sell their homes. Sleeplessness and feelings of depression and insecurity have also been reported. A large proportion of these elderly people have lived on the estates for decades, and feel a sense of betrayal and abandonment by a trusted landlord. 

· We assume that the majority of elderly residents are on rent act tenancies. While some accept the CE’s reassurances that little will change for longstanding tenants and that they will not actually lose their homes, our experience is that most elderly residents do not fully understand the terms of their own tenancies and are thus not in a position to make a judgement of how the sale might affect them.

· We as their representatives are extremely concerned about the possibility that a new landlord could decant regulated tenants from their current homes by offering them ‘suitable alternative accommodation’, in order to sell their homes or re-let them more profitably. The reassurance that ‘nobody will be forced to leave their homes as a direct result of this proposal’ (emphasis added) is vague and does not exclude this possibility.

· Because of the strong family and community ties that exist on the estates, elderly residents are concerned for the security of relatives and neighbours, as well as worried that the character of their neighbourhoods will change. 

· There has been a longstanding perception among elderly residents that they have a special status as Crown tenants because of the association with the Royal Family. This has been a source of pride and the prospect of its loss is unsettling and upsetting.

2.4. Concerns of key-workers, assured and AST tenants
· Rent increases: some 38% of tenants are key-workers, according to the 2007 Tenant Satisfaction survey,
 although this is likely to have increased somewhat since then as a result of new lettings. A significant proportion (we have been refused exact figures) of key-workers are on the least secure type of tenancy, an assured shorthold or AST, (this has been the standard tenancy granted by the CE since 2004) though some longer-standing key-worker tenants will be on assured tenancies. We have been contacted by a large number of key-workers. Their major concern is the prospect of rent increases, though this concern is by no means confined to key-workers. As the ‘Project Blue’ documentation makes clear,
 assured and AST tenancies do not by law have restricted rents. Although tenants have been told that the current rental policy will be carried over, the implications of this are unclear. Rental policy since 2001 has been based on a ‘ceiling rent’ of 40-60% of market levels. However the direction of rental policy was removed from the Housing Business Group in 2009 and there appear to have been policy changes associated with this.
 The detail is blacked out but the implication appears to be in the direction of higher annual increases (‘any affordability issues will be dealt with on a case by case basis’). So it is not in fact clear what the current rental policy is that will be transferred to a new owner. We note with alarm the existence already of a small proportion (2% of tenancies at Cumberland market and Victoria Park) described as ‘AST market rent’. Whether rent increases are sudden or incremental, tenants on assured or ASTs are extremely worried that that rents under a new landlord will rise to market levels over time and they will no longer be able to afford their homes. 

· Security of tenure: AST tenants are particularly concerned about this. Some have reported confusion over the fact that the terms of their most recent tenancy agreements seem different from previous ones. Recent renewal agreements seem to be on a standard AST basis i.e. giving the landlord a mandatory right to possession at the end of the fixed term with two months notice and stating that ‘we do not have to renew your tenancy when it ends’.  Previous agreements did not contain this specific clause but the Tenancy Handbook stated that the CE would only end the tenancy at the end of the fixed period if the occupier broke the terms of that tenancy.
 During the current consultation (though not at the start) AST tenants have been told that they are protected by the provisions of the Tenancy Handbook.  However this has caused further confusion since there seems to be a contradiction between the rights specified in the agreement and the extra contractual rights accorded in the Handbook. Which has legal precedence? Further, the recent withdrawal of the Tenancy Handbook for new lets means recently moved-in AST tenants have no such extra rights. These people are particularly vulnerable to the whims of any new landlord.  The fact that this withdrawal was made without any explanation or consultation, only came to light via a Freedom of Information request, and was quite clearly done as part of the preparations for sale, is a matter of grave concern. 

· Sums spent by tenants on improving their homes: despite the fact that new lets are made on ASTs the CE’s practice is to let homes uncarpeted, unfurnished, without white goods and without, in most cases, any garden maintenance having been carried out. This means that new tenants invariably have to lay out considerable sums to make their homes habitable, especially as the tenancy agreements in most cases specify that the tenant must lay carpet at their own expense, and keep gardens maintained. Many AST tenants have reported being angry that they have spent a lot of money –often their entire savings - carpeting, equipping and furnishing their homes with the expectation of security, now to find they may have no more security than any private AST tenant.

· End of internal transfers: many of those on assured or ASTs are couples or young families.  The suspension of internal transfers, without prior warning (hitherto allowed e.g. when family size changes) has raised concerns that such families will eventually have to move out of the estates altogether, or live in overcrowded accommodation. It also means that families currently awaiting transfers are left in limbo and in some cases in unsuitable accommodation. No guarantee has been provided that any new owner will operate an internal transfer policy.

2.5. Concerns of leaseholders

· It is clear from the ‘Project Blue’ documentation that long-leaseholders are in a minority, making up around 20% of the resident population. The Victoria Park estate has the largest number of leaseholders, 146 out of 528 units.  

· Leaseholders are the least affected by the proposal to sell in that rights for many are likely to be substantially unchanged.  Many have enquired about the implications for purchase of the freehold of their blocks, and have complained that insufficient information has been made available on this. We have heard concerns from one or two that a sale to a RSL might affect their right to buy their freehold. 

· The majority of leaseholders with whom RAs have been in contact, share in the wider concerns about community cohesion and key-worker provision discussed below. Many report that they moved into these communities because of their socially-mixed, cohesive nature and they have formed good relationships with their tenant neighbours. There is thus a widespread sense of community opposition to the proposal.

· Leaseholders have also reported concerns that service charges may increase under new ownership, and that the standards of maintenance of common parts may decline.    

2.6. Wider concerns

2.6.1. We wish to make it absolutely clear that residents’ concerns go wider than their own specific circumstances. This has been abundantly demonstrated at public meetings attended by several hundreds of residents.

· Community sustainability: these estates are close-knit communities with in some instances three generations of the same family living in close proximity. There is also a sense of community responsibility in which younger neighbours help out elderly and disabled tenants e.g. at Victoria Park a gardening help scheme was recently launched.  The CE has hitherto actively sponsored such community initiatives, holding garden competitions, even helping to organise day trips for elderly residents. There is a palpable concern that these communities will be destroyed by a sale. If rent and allocation policies change, if vacated homes are sold on the open market rather than re-let to key-workers, or if older residents are decanted in order to sell off blocks or re-let at market rents, there is a very obvious prospect that the nature of these communities will alter quite rapidly. There is also a real sense of disbelief and anger that the CE should decide so suddenly to abandon nearly a century of responsible management without any apparent sense of pride in or responsibility for these communities. 

· Key- worker policy: allocation policies have varied somewhat over the years, but most tenants, past and present, have been public sector workers (nurses, teachers, police, transport workers) on modest incomes. There is no apparent intention to secure a firm commitment to affordable rented key-worker provision from any new landlord. This is a cause of grave concern for residents (as well as for wider stakeholders such as employers and local authorities who have not been consulted and whom we understand to be making their own responses to the consultation opposing a sale). Residents clearly recognise the threat to their communities that this poses and feel strongly that future generations of NHS workers, teachers and so on should be similarly enabled to live within reasonable distance of their workplaces.  Should key-worker lets be abandoned, as seems likely, then it is not just these local communities that will be affected. The CE provides one of the largest sources of rented key-worker provision in these boroughs. The loss of this resource will impact on the delivery of essential services across London.

· Estate management and tenant involvement: we hold a contrary view of what constitutes good estate management from that apparently held by the architects of ‘Project Blue’.  Our view is that small- scale, locally based estate management has worked very well on these estates and that a change to a housing provider operating on a much larger scale would be likely to result in worse, not better, local management.  HBG staff are generally regarded as having done a good job of managing the estates. Over the years HBG staff have built up a good rapport with RAs, attending RA meetings regularly. The principle of tenant involvement in aspects of estate management e.g. participating in decision-making on cleaning and maintenance contracts, has been built up over time and is highly valued. A majority of tenants are personally familiar with key HBG staff who themselves have been in post for many years, and until the current consultation process began, HBG staff were generally trusted and held in high regard. Should a new owner take over, this local expertise and knowledge will be lost. As RA Chairs we want formally to express our concern about the potential loss of tenant involvement should a new landlord take over the management of the estates. 
· Voids and suspension of new lets: the fact that a number of houses and flats (local knowledge suggests a figure in excess of that – 32 -  recently given to the Treasury sub-committee) remain empty (although some are occupied by squatters) despite the fact that there are existing tenants waiting for transfers as well as key-workers on the waiting list for their first CE let, is also of considerable concern. It strongly suggests that the CE is seeking to maximise the attractiveness of the portfolio to the kind of buyer who would wish to sell off properties with vacant possession to make a quick return.
2.7. Specific local concerns
· future of the allotments at Cumberland Market. A recent consultation update stated that the security of tenure of allotment holders will be increased (though this was not mentioned anywhere in the initial consultation documents). How will this be done?
Q3 Do you have any other concerns or issues you wish to raise with us about this proposal?

3. 1 Defects in the consultation process 

3.1.1. We believe the consultation process has been seriously flawed. We attach a separate note on this as Appendix A which has been prepared with the assistance of a legal advisor.

3.1.2. Resident concerns about the implementation of the consultation:

· A number of residents on the Northiam Street estate in Victoria Park did not receive the consultation booklets until 21st March, two days before the close of consultation. This includes properties bounded by Albert Close, Victoria Park Road and Earlston Grove. Apparently the delivery was misdirected. A significant number of residents are affected. Elsewhere a significant minority also reported having not received the initial documentation, and had to ask the CE for it to be sent.

· The consultation documents were sent as unaddressed correspondence, and were thus missed as junk mail by some recipients. Subsequent updates have been sent to named individuals.

· The advertised ‘drop-in’ sessions were not, in fact, for the most part held as drop-ins, but on an appointment basis. This resulted in people who were unaware of this being turned away. 

· Residents, especially elderly residents, have reported feeling intimidated at these sessions, where one tenant was typically confronted by two or three CE representatives. 

· Some have reported being asked leading or manipulative questions in these sessions, such as: ‘Who do you want to take over your estate?’ (reported by a number of Millbank residents)

· Many people have said that they went along to these meetings in the hope of getting further detail of the proposals, but that requests for further information were refused. Those sent to speak with residents were not themselves well-informed, and their purpose seemed to be to write notes on what a tenant said rather than answer any questions. The consultation booklets specifically invited tenants to ask for more detail and clarification. Yet when they did so, such requests were met with advice to look again at the consultation booklets. Requests for more detailed information on what different scenarios might mean for different tenancy arrangements could not be answered. In some cases tenants were advised to consult the Citizens Advice Bureau or seek their own legal advice. Many residents understandably felt that their participation in these sessions had been a frustrating waste of time.

· The number and timing of consultation sessions was not sufficient for all to attend if they had wished (especially on the larger estates). Both Millbank sessions and one of the Cumberland Market sessions took place in the school half-term week meaning that parents of school age children were unable to attend.

· The Millbank venue was not compliant under the terms of the Disability Discrimination Act 2005. People with disabilities and walking difficulties were not able to climb the stairs leading to the housing office. Similarly Lee Green sessions were held at some distance from the housing. The building lacked disabled access. This prevented many elderly and infirm residents from attending. This is likely to have had a significant impact given that around a third of tenants (with the highest number in Lee Green) consider themselves to have a longstanding illness or disability.
  
· The ‘consultation hotline’ was rather an answering machine for the first two days. Thereafter, it is reported that Andrew Payne, who took most of the calls, was unforthcoming in response to questions, merely repeating the information in the consultation booklets.

3.1.3. Treatment of Residents’ Associations:

The initial consultation booklet ‘Have your say’ and subsequent updates advised residents to ‘talk to your residents’ committee. We will be discussing the proposal with your residents’ committee during the consultation.’ In a letter to RAs dated 4/2/10 Sir Stuart Hampson wrote that he understood Ms Talbot-Morris would be seeking a meeting with RAs on the proposals and that he expected there to be further such meetings. In fact, no such meeting was sought by Ms Talbot-Morris and all communication efforts between RAs and the CE have been one way. Many of our requests to be more formally involved were either refused or ignored until MPs stepped in and the prospect of the Treasury sub-committee loomed. As chairs, we would like to register a complaint at the dismissive and obstructive way in which we have been treated. A few examples:

· all our invitations to HBG staff to attend our scheduled RA meetings in the normal way were refused. In some cases, emails were not answered by the HBG staff to whom they had been sent, but rather by Andrew Payne on their behalf. An email from Mr Payne in response to an invitation sent to Nicci Talbot-Morris expressly stated his view that RA meetings were not an ‘appropriate forum’ in which to discuss tenants’ views and concerns, and another stated ‘We do not believe that attending a public meeting will be the most helpful way to get residents feedback.’
 This clearly indicates that, contrary to the information earlier given to residents, the RAs are not regarded as relevant to the consultation process. It seems that HBG staff have been ‘warned off’ speaking to us, and normal communication suspended.

· We requested a meeting to discuss the proposals which took place on 12 February with Paul Clark and Jenny Mulligan representing the CE (though only Paul Clark spoke). Mr Clark began by resisting our reasonable request to have the meeting minuted. When we insisted, he agreed that each side would prepare a minute and circulate with the aim of agreeing a joint record. We sent our minute on 15 February. It remained unacknowledged until the eve of the Treasury hearing. We are still awaiting the CE’s note of the meeting. Further, the questions that Mr Clark personally undertook to raise on our behalf with the Board remain unanswered. Our elected representatives have reported similarly unhelpful and obstructive interactions with Mr Clark.
· Our reasonable requests for information that would assist us in dealing with resident queries and concerns have been refused without any satisfactory explanation. Details of the breakdown of different types of tenancy on each of the estates, repeatedly requested, have finally been provided only in response to a formal complaint about inadequate disclosure under FOI legislation. Why have we been refused the dates of Board meetings? Why have our requests – and requests made by our elected representatives e.g. at the recent meeting with GLA members – to know the terms of sale been refused? The criteria for a sale would not appear to be commercially confidential information.
· None of this is in accordance with the principles of effective and fair consultation.
3.1.4. The RAs are properly constituted representative bodies, with elected committees. As such we have been astonished and dismayed at the CE’s conduct towards us during this consultation process. Normal communication has been suspended, HBG staff have been prevented from attending normal scheduled meetings, and thus ongoing issues that pre-dated the current consultation have thus been left unresolved. This is entirely unjustifiable.  
3.1.5. Lack of clarity over the purpose of the consultation
A final concern we have is about the purpose of the consultation process. It has never been made clear to us what if any scope there is for our views to influence the outcome. Government guidelines referred to above state that this ought to be clear from the outset. Our requests, and those from MPs, for a tenant ballot, to provide an unequivocal indication of the level of support for the proposal, have been refused. Would the CE consider proceeding with a sale to which the overwhelming majority of residents are opposed? If a disposal were to proceed in such circumstances it would be exceedingly difficult for any reasonable person to resist the conclusion that the resident consultation had been an entirely meaningless (if expensive) formal exercise.   

3.2 Defects in ‘the proposal’ and in the ‘review of housing’
3.2.1. It appears to us from the Project Blue documentation that ‘the proposal’ has been justified by reference to inaccurate and partial information. The Board was persuaded to consider a sale in part on the basis of arguments about the CE’s lack of expertise or critical mass in the area of housing provision, and furthermore that it is a relatively small and insignificant player in this field.  There are a number of points to be corrected here:

· the claim that ‘at 1280 units the portfolio is small compared to most significant RSLs’, is not supported by the facts. According to the Chartered Institute of Housing (the professional body for housing staff), of 1700 RSLs only 400 have holdings of over 1000 units. Thus the CE is amongst the most significant providers of such housing. 

· similarly the idea that the CE’s portfolio is ‘not typical of affordable housing stock in the capital’ by virtue of comprising both purpose built and period units is false. Numerous RSLs/Housing Associations manage similarly mixed portfolios in London. 

· the idea that the CE does not have significant expertise in managing this type of housing is patently absurd. It is in fact one of the longest-standing and largest providers of specifically key-worker rented housing in the capital, as has been pointed out by local councils dismayed at the potential loss of this important resource. Through working closely with key HBG staff we are aware of their considerable levels of expertise and experience. Nicci Talbot- Morris and Ross Houston, for instance, are both members of the Institute of Residential Property Management (IRPM). Nicci Talbot-Morris is a Member of the Royal Institute of Chartered Surveyors (MRICS). Ross Houston  is  a Board member of Barnet Homes, responsible for all Barnet Council's property, a Board member of PCHA, a local Housing Association, and Vice Chair of the West Euston Partnership, a regeneration area in Camden. All Housing staff  are members of the Chartered Institute of Housing, the recognised qualification in housing management. One of them also has a degree in housing studies. 
3.2.2 In its deliberations the Board was not presented with any information detailing the considerable achievements and high standing of the CE in its function of housing provision. We offer the following points by way of corrective:

· the 2007 Tenant Satisfaction Survey, carried out by PPCR Associates, compared key indicators of the CE’s performance against ten comparator London RSLs of similar size. The CE was ranked second for overall satisfaction, with a score of 81%.
  It was ranked similarly highly on positive indicators including value for money, satisfaction with the quality of the accommodation, and satisfaction with the area.

· CE residents also reported high levels of satisfaction (second of 11) about their interactions with housing staff. 80% said staff were helpful, 76% that staff were able to deal with their enquiries, and 75% that it was easy to get hold of the right person.
  

· the same survey showed that CE residents reported fewer problems with vandalism, litter, graffiti, problems with neighbours, noise disturbance, drug-dealing, crime and  racial harassment, than all but one comparator RSL.

· this extremely positive picture of CE management is supported by local councillors, who have pointed out the very low incidence on these estates of social problems, anti-social behaviour and complaints from tenants about their landlord. 

3.2.3. It is apparent that the CE has much of which to be proud in this area of its activities. It has played a major role in the creation and maintenance of highly valued, stable and socially mixed local communities. This no doubt goes a considerable way to explaining residents’ marked preference for remaining with the Crown Estate. 

3.3. Lack of regard for the social purpose and wider objectives of the CE

3.3.1. The recent proposal indicates a marked shift of purpose and strategic direction for the Crown Estate in its housing function. 

3.3.2. In the current consultation Mr Clark, Mr Payne and others have repeatedly claimed that the Crown Estate sees itself as a private landlord. However in fact the CE has traditionally sought to act as a model social landlord regardless of the Crown immunity which existed up to the Housing Act 1980. This is amply demonstrated by the fact that the 2007 Tenant Satisfaction Survey considered relevant comparator organisations to be ‘other social landlords’. The CE did not seek to benchmark its performance against private housing providers. Going further back, it seems that Parliament last debated the constitutional position of Crown tenants in 1980 (Hansard HL - Vol 411 (3rd July 1980). That debate also shows clearly the Crown Commissioners’ acceptance of their strategic role as a model landlord providing social housing for rent at sub-market rents and affording security of tenure.

3.3.3. The current proposal contradicts stated principles of CE management. The CEC’s core principles are ‘commercialism, integrity, and stewardship’. The CEC’s commitment to affordable housing has been routinely mentioned in publicity as evidence of a commitment to ‘stewardship’. Additionally, the 2009 Annual Report and related document ‘Building in Partnership’, as well as the Sustainability Strategy available online, specify a number of wider objectives including a ‘strong sense of stewardship and commitment to manage our assets sustainably’,
 ‘working toward thriving communities’
 and ensuring business activities have a ‘positive economic, social and environmental impact on the wider community.
 With specific regard to housing provision, ‘Contributing to affordable housing’ is expressly mentioned in the Sustainability Strategy as an objective under ‘the wider community’.
 The same document contains a lengthy section on ‘Strong and vibrant communities’ which declares ‘we support opportunity for people from all walks of life by working with local authorities and housing providers to create developments that meet local needs, for example, providing appropriate levels of affordable housing.’
 More generally, the Crown Estate Annual Report 2009
 emphasises a commitment to the highest standards of conduct. The hallmark of the Crown Estate is described as quite simply ‘Trust’.

3.3.4. It appears that none of these objectives and principles were accorded proper consideration in the current sale deliberations. The ‘ Project Blue’ documentation we have seen remarks merely that ‘it is unlikely the portfolio will be material to the ‘sustaining communities’ pillar of the emerging Sustainability policy’.
  

3.3.5. Having regard to the points made above, we consider that the Board were not adequately or accurately briefed on the reasons for and implications of any sale of the CE’s affordable housing stock. We urge them to reconsider in the light of fuller information.

Q4 What aspects of the estate and how it is managed would you want to retain in their current form?

4.1 Key-worker rentals.

4.1.1. The CE’s policy of letting to key-workers from a list of nominating organisations makes it unique amongst providers of rented social housing in the capital. This policy is highly valued both by the nominating organisations and by LHAs which because of restrictions placed on their own allocations policies cannot replicate CE policy with regard to key-workers. Most of the existing ‘affordable’ schemes aimed at key-workers by Housing Associations, such as key-worker Homebuy delivered through the Housing Options scheme, are on a part buy part rent basis. Such schemes benefit individual key-workers initially but over time result in units being released on the open market as these individuals sell homes on, thus their long-term social value, in terms of keeping open a perpetual supply of affordable housing for London’s essential workers, is limited. Key-worker rented provision, by contrast, which is the only means of keeping open such a supply in perpetuity, is in high demand but extremely short supply.

4.1.2. The CE has stated that if a sale went ahead any new owner would set their own policy on key-workers. The likelihood of any new owner replicating the CE’s policy is virtually nil. The loss of this unique resource would have negative consequences for local communities, key-worker employers and the capital as a whole. For example, during the July 2005 bombings, and again during recent bad weather in London, nurses at UCH and Great Ormond Street, as well as other essential workers, were able to walk to their places of work, helping to keep the capital’s services functioning when others were unable to travel. Such key-workers report that it would be impossible for them to live so near to their employment were it not for the CE’s housing, and they are further dismayed that their colleagues and future generations of essential workers will be denied similar opportunities in the future. As a UCH cardiology clinic manager and Lee Green resident has said to us ‘experienced key-workers keep the heart beating of the NHS service but we too need support and our request is only for a place to live at affordable rents to enable us to care for our patients.’

 

4.1.3. We know that the Mayor, LHAs, nominating organisations and key-worker unions have all expressed their opposition to any outcome that results in the loss of this critical public resource. We as representatives of existing key-worker tenants are very strongly opposed to the abandonment of key-worker provision, and we urge the CE to reconsider.  

4.2 Sub-market rents

4.2.1. We are informed that the current rental framework, including ceiling rents set at 40-60%, will be preserved for existing tenants. Assuming this to be the case, it does not answer our concerns fully. We are extremely worried that any involvement by a private landlord will result in the erosion of affordability policies over time, for new if not for existing tenants. It is indeed extremely difficult to see why any private landlord would be interested in purchasing were they not planning a) to raise rents to market levels for (at least) new lets and b) to sell on empty homes with vacant possession.  We are also extremely concerned to note from the recent breakdown of tenancy types we were sent that a small percentage of tenants (2% at Cumberland Market and Victoria Park) are already on an ‘AST market rent’ basis. RAs have not been consulted or informed about this apparent change to rental policy. Does this signal that the CE itself is seeking by stealth to ‘manage on a more commercial basis’, without consulting stakeholders?   

4.3 Existing internal transfer policy

4.3.1. This is a further aspect of existing management we wish to retain in its current form. The consultation documents make it clear that any new landlord would set their own policy on transfers within the estates (if an RSL), or might choose not to grant such transfers at all (a private landlord). Change of this nature would affect existing as well as new tenants, since it would mean, for example, that increases to family size would result in tenants having to move off the estates altogether. Given that these are longstanding communities with in some cases three generations of the same family living in close proximity, this is a major issue of concern for residents. It would also affect the social mix of the local areas over time.

4.4 Small scale, sensitive estate management with tenant involvement
4.4.1. As noted earlier, we consider the management of these estates to have been highly effective and successful in creating stable, sustainable, orderly and pleasant communities. It has been clear over the years from our interactions with HBG staff that they too recognise and are proud of this achievement. A good relationship has been built up between the RAs and HBG staff. Until the current consultation, HBG staff routinely attended RA meetings to respond to resident concerns. Significant moves have also been made toward tenant involvement in decision-making on aspects of estate management, for example in the award of cleaning and maintenance contracts, or the allocation of allotments at Cumberland Market.  We wish to keep and build on these achievements, maintaining responsive, sensitive and small scale management. We would also very much welcome greater resident participation in the future management of the estates.

4.5. What we want to avoid
4.5.1. Many or all of these valued aspects of current management would be jeopardised by any sale, since even the best RSLs would be unable to replicate CE policies e.g. on key-worker lets. Sale to a private landlord, however, would be the worst of all possible outcomes, and must be avoided at all costs. 

4.5.2. So far we have been given no information whatsoever on interested buyers, despite our repeated requests. It has however been reported in the property press that Grainger plc is interested. The RA wishes to put on record our total opposition to any sale in which Grainger, or indeed any other private landlord, is involved. The CE Board will of course be aware of Grainger’s purchase of the Church Commission social housing in 2006, in which Paul Clark was involved in his previous post as Chief Surveyor for the Church Commissioners. 

4.5.3. Grainger’s website describes its purchase of these homes as follows:

‘In June 2005 Grainger and Genesis Housing Association formed a 50:50 joint venture to acquire a £70m portfolio of 461 residential units from the Church Commissioners. The partnership acquired a further 1,138 units for £196m in March/June 2006. The portfolio now consists of 1,528 units in eight blocks in central London.  Grainger provides asset management services whilst Genesis handle the day to day management. Over the coming years we aim to identify strategic opportunities to increase returns through appropriate refurbishment and individual sales.’

4.5.4. Reports we have had from tenants of the former Church Commission properties, and from local MP Kate Hoey, detail a gradual forcing up of rents, a deterioration of service levels, abandonment of key-worker policy and sales of individual flats. Ms Hoey reports that she is still dealing with regular tenant complaints arising from the transfer of ownership. This has clearly not been a satisfactory outcome for residents, despite the assurances Mr Clark and others made at the time. We are sure you can appreciate our anxiety to avoid a similar fate.  

4.5.5. Perhaps more pertinently for Crown Estate residents amid the current proposals, Grainger’s website makes no secret of its current investment strategy: it specialises in buying up regulated tenancies and then selling on the homes as they become vacant (that is, as tenants die). The commercial advantages are described thus: 

‘properties subject to regulated tenancies can be acquired at a discount to the ordinary property value (known as vacant possession value).  On vacancy we sell the properties to realise both the discount (which we call reversion) and any house price inflation from the date we originally bought them.   We therefore realise high margins on sale.  While inevitably this portfolio will decline it will continue to be a major contributor to our business for some time.  We aim to buy as many of these assets as returns and availability allow.’
 

4.5.6. Of ASTs, it is said: ‘Increasingly we are purchasing regulated tenancies in portfolios which also contain Assured Shorthold Tenancies. We will either hold these for ongoing capital growth or trade them over a relatively short period depending on how we believe returns can be maximised’,
 and ‘In the year to September 2006 we transferred a large number of our AST's to G-res1; the fund we subsequently launched in 2007’. G-res 1 is a Jersey-resident tax exempt group investing in market-let residential properties in the UK. Among its stated objectives are to obtain ‘growth in rents while maintaining stable occupancy.’ 

4.5.7. We use Grainger as an example – and it is no doubt not the worst example – of the likely priorities of any private landlord who might be interested in buying our homes.  Sale to a private landlord cannot possibly offer a ‘good home’ for our communities. We will therefore oppose any decision to sell to a private landlord with every means at our disposal.   

Q5 What changes would you like to see at your estate?

5.1 It is clear that the current consultation process has seen a substantial breakdown of trust between the CEC and residents. This is regrettable, but we are sure, not irreversible. It is an enormous tribute to the past history of good management and genuine stewardship that despite recent difficulties residents are overwhelmingly committed to remaining with the CEC and rebuilding a strong and mutually supportive relationship.

5.2. We therefore welcome assurances that ‘no decision has yet been made’ on the proposal to sell. Should the CE Board decide to retain this portfolio on the basis of a reaffirmed commitment to the provision of affordable social housing for rent, as we urge them to do, we would welcome a future review of the management of these estates, and the opportunity to contribute constructively to any such review. We feel that there are many ways in which the CE could build on and enhance the current success to benefit the CE, existing and future residents and the wider public. We also feel that as a properly constituted, democratic organisation with a wealth of local knowledge about the estates, the residents, and the local areas, the RA is in a strong position to contribute to future decision-making about the management of the CE affordable housing. In this regard we note that ‘tenant involvement and empowerment’ is the first of the new Tenant Services Authority’s ‘six standards’, which from 1 April will apply to all LHAs and former RSLs.  We are advised that it is open to the Crown Estate to register with the new TSA and we would welcome that.   

Q6. Is there anything you would like more information about?

6.1. As detailed above, there are many issues on which we have been given inadequate information, and many instances during this consultation process when our reasonable requests for further information have been turned down or simply ignored. It is particularly unfortunate that we had to resort to FOI legislation in order to obtain even basic information on such matters as the background to the proposal, the review of housing, the breakdown of tenancy types, void properties on the estates etc. We are advised that all of this should have been provided as part of the consultation process. Similarly our MPs and other elected representatives have reported their own frustration at the secretive and unhelpful manner in which their reasonable requests for information have been handled. It is ludicrous, for instance, that at the recent City Hall meeting requests for the dates of upcoming board meetings were refused. A long list of questions asked early on in the process by Cllr Heather Johnson has still not received a proper response, and we are now nearing the close of the consultation period.

6.2 We trust that the CE will now make available the following documents and further information. Please treat this request as a formal request for information under FOI legislation:

· the conditions of sale being communicated to prospective buyers. This ought arguably already to have been provided to long lessees and other residents who may wish to exercise their right to buy the freehold of their blocks.

· full details of any legal advice the CE has received on the rights of existing tenants and how it proposes to safeguard these in any sale. We have only been able to obtain very limited legal advice to date. We suggest that there is a common interest between the CE and residents in seeking to reach agreement on the legal complexities raised by the proposal. We repeat our request that the CE fund legal support on these issues at this stage. We have no objection to our respective lawyers liaising to explore the common ground between them.

· at the close of the marketing exercise, details of interested parties and their prospective management policies. Our own inquiries into this matter have been frustrated by the imposition of a strict confidentiality clause that we gather has been imposed on all potential purchasers, to the considerable discomfiture of some reputable RSLs who have told us or our representatives that they would wish to discuss the details of any sale with residents before proceeding.

· documents setting out the existing rental framework 

6.3. We would also appreciate answers to the following more specific questions:

1. Does the phrase ‘focused housing provider’ have any defined legal meaning? If so, what is it?

2. Has the CE considered the impact of the Housing and Regeneration Act 2008 on the proposed sale to a ‘focused housing provider’?  If so, what will that impact be?

3. Does the CE accept that it is a public authority for the purposes of (i) judicial review; (ii) the Human Rights Act 1998 and/or (iii) at least some of the public sector equality duties? If not, why not?

4. Would the proposed ‘focused housing provider’ be a public authority for the purposes of (i) judicial review; (ii) the Human Rights Act 1998 and/or (iii) at least some of the public sector equality duties? If not, have the CE considered the detrimental impact that this would have on the residents? If so, please disclose this. 

5. Has the CE carried out an equality impact assessment in respect of the proposed sale? For example, has it addressed the potential impact of the sale on those tenants who have disabilities or the racial composition of the estate?  If so, please disclose the equality impact assessment.

6. In which blocks will the Rent Act regulated tenants and the long lessees have the right of first refusal? When will they be provided with the proposed particulars of sale?

7. Please give details of all Rent Act regulated tenants. Are these tenancies ‘protected’ or ‘statutory’? If statutory, on what date did each statutory tenancy arise? In respect of each statutory tenancy, what are the ‘terms and conditions of the original contract of tenancy’ (see s.3 Rent Act 1977)? If the CE is unwilling to provide this to the RAs, please provide it individually to each Rent Act regulated tenant.

8. On what legal basis is it contended that Rent Act regulated tenants would be able to enforce the Tenancy Book against a purchaser?

9. On what legal basis is it contended that the Rent Act regulated tenants would become ‘secure tenants’?

10. Please identify all tenants who do and do not have the benefit of the Tenancy Book. If the CE is unwilling to provide this to the RAs, please provide it individually to each tenant.

11. Why did the CE decide to withdraw the Tenancy Book from new tenants? When did this change occur? Why was there no consultation with the RAs about this? Will these tenants now be issued with the Tenancy Book?

12. What is the status of the Tenancy Book?  Is it part of the tenancy agreement between the CE and its tenants? On what basis is it suggested that the tenants would be able to enforce their rights under the Tenancy Book against a new landlord? Would a new landlord be able to unilaterally vary the terms of the Tenancy Book? 

13. ASTs currently have the promise in the Tenancy Book which states: “We confirm that any purchaser will be legally bound by these additional tenants’ rights which will continue to be enjoyed by those tenants to whom a Tenancy Book has been issued”.  On what basis is it suggested that an AST could enforce this promise against a new landlord?  Have the CE consider the impact of the decisions in Joseph v Nettleton [2010] EWCA Civ 228 and Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386)?

14. Section 12 of the Tenancy Book provides: ‘There is a maximum ‘ceiling’ rent that can be charged for each property. This is usually between 40% - 60% of market rents for the area’. How will this be enforceable against a new landlord?

15. Please supply information on the current rental policy. When and why were ‘AST market rents’ introduced?
16. What is meant by the assurance ‘nobody will be asked to leave their homes as a result of these proposals’ (Consultation update #1)? How does this differ from the later assurance that ‘nobody will be asked to leave their homes as a direct result of these proposals’ (update #3)? Is this a guarantee that a new landlord could not seek to evict (a) a Rent Act regulated or an assured tenant by offering suitable alternative accommodation, and (b) any assured shorthold tenant who complied with the terms of their tenancy? On what basis will a tenant be able to enforce this guarantee against a new landlord?

17. What will happen with regard to the future allocation of void properties on the Estate? Will any purchaser be required to maintain the current mix of social housing for rent?

18. Update #2 refers to plans to increase the security of tenure currently enjoyed by allotment holders on the Cumberland Market estate. What security of tenure is currently enjoyed? How is this to be strengthened? How will allotments be allocated in future? What is to stop a purchaser from developing this area?

19. A number of assurances have been given that tenants will be able to enforce rights against a new landlord which are not specified in their tenancy agreements. On what basis is it contended that the tenants be able to enforce these rights? What redress will be available to the tenants if it transpires that these assurances are not enforceable? In particular, will tenants have a right of action against the CE?
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Appendix A

The Consultation Process

We regard the current consultation process as flawed. The manner in which it has been conducted has seriously undermined the relationship of trust that has been established between the CE and residents over many years. Our concerns about the consultation process are shared by our elected representatives reflecting all political parties at all levels of government. We trust that the views expressed on our behalf in correspondence, meetings, before the Treasury Committee and in Parliament will be accurately and fully conveyed to the Board.  We also trust that the CE will disclose their file notes relating to the relevant meetings.

We address our concerns under four sub-headings:

1) The Issue upon which residents have been consulted

2) The Issues upon which there is to be no consultation

3) The Duty to Consult

4) Defects in the Consultation Process 

1. The Issue upon which residents have been consulted

1.1. Residents have been consulted on a proposal to sell the freeholds of our estates to a “focused housing provider”. We are advised that this term has no defined legal meaning. 

1.2. We focus primarily on the two booklets “Have your Say” and “What would the proposed change mean for my tenancy” which were sent to residents on 26th January 2010 (“the consultation booklets”). No more detailed documentation was provided to the RAs. Residents were given two months in which to respond. Whilst there have been refinements in the three Consultation Updates (18 February, 2nd March and 12th March), we are advised that all the relevant particulars could, and should, have been specified in the original consultation booklets.

1.3. The Consultation document contemplates that the new owner will either be a private landlord or a registered social landlord. The identity of any private landlord is critical. Residents fear that this will be a residential investment company, namely a speculative developer, who would seek vacant possession of flats in order either to sell off blocks with vacant possession or to convert flats for sale on long leases. The identity of such a purchaser is essential to allay such justified fears. We note that were there to be a stock transfer of land by any other social landlord, neither the Department of Communities and Local Government or the Tenants Services Authority would consent to a disposal to a private landlord. Such a landlord would also be outside the common regulatory framework which is to apply to all social landlords from 1st April.

1.4. The alternative option is a sale to a Registered Social Landlord (RSL). This option seems extremely unlikely. On 1st April, RSLs will cease to exist in England (s.61 Housing and Regeneration Act 2008). On this date, a new regime of “cross domain regulation” will come into effect whereby the Tenants Services Authority will regulate both “private registers providers” (PRPs - former RSLs) and “registered providers” (RPs – namely those LHAs who continue to manage social housing for rent) – see s.80 as amended by the Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2010. The consultation booklets do not address this new regulatory framework.

1.5. The consultation booklets state that a RSL is “often called a ‘housing association’, ‘social landlord’ or ‘registered provider’”. This is not correct. “Social landlord” has no defined legal meaning, albeit that it commonly connotes a RSL or LHA. “Housing association” has a precise meaning to be found in s.5 Housing Act 1985. Despite the suggestion of a sale to a RP, we do not believe that any LHA has been approached. We seek clarification on this.

1.6. No information has been provided as to the entity to which the freeholds would be sold were this not to be a private landlord. Would it be a “housing association” - an issue which would be highly relevant for Rent Act “regulated tenants” and their status post transfer? Would this body be a public authority for the purposes of public law remedies in the Administrative Court, the Human Rights Act 1988 and/or the public sector equality duties? Would it be subject to the new regulatory regime provided by the TSA? If so, how would this new regime impinge upon the rights and obligations of residents? How would it allocate void flats? How would its allocation policy affect the right of existing tenants seeking transfers within the estate? All these are basic details which should have been in the consultation booklets, had the consultation been intended to be real and effective. 

2. The Issues upon which there is to be no consultation

2.1. We understand that the CEC first discussed “Project Blue” on 27th January 2009. At this stage a range of options were being debated for the future management and ownership of our estates. We should have been consulted about all the options at this stage. It is a process with which both the residents and RAs would have engaged with open minds.

2.2. The current consultation is largely meaningless given the lack of information relating to the possible purchaser/s. Were a LHA to be contemplating a stock transfer, it would need to follow the procedure set out in the Housing Act 1985 (sections 32-34, and Schedule 3A). Paragraph 3 of the Schedule sets out the requirements as to consultation. Paragraph 5 provides that the Secretary of State shall not give his consent if it appears that a majority of the tenants do not wish the disposal to proceed. In July 2008, Communities published “Statutory guidance – para 3: requirements as to consultation”
. The Secretary of State will only give his consent if the transfer is to a RSL (or a PRP after 1st April). Section 294 of the Housing and Regeneration Act 2008 made the holding of a ballot a statutory requirement. 

2.3. Should the CEC decide to proceed with the proposal, we have asked the CE to consult further once a purchaser has been identified and the terms upon which our homes are to be transferred have been finalised. We would expect the CE to follow best practice. Resources should not be expended on a reputational management consultant, but rather on the appointment of an independent Tenants’ Advisor, together with funding to enable residents to take independent legal advice on the effect of the disposal on their rights of occupation. Further, there should be a ballot of all residents. These requests have been refused. 

2.4. Whilst we understand that the CE may be willing to fund the RAs to take legal advice on the contents of any documentation that is intended to protect residents’ rights during the sale process, this cannot cure the defects in the consultation process. Residents needed this advice in order to make an informed response on the proposal. 

2.5. These are two critical stages at which residents could, and should, have been consulted. Instead, we have been consulted at an intermediate stage on a proposal that is so vague as to be largely meaningless.

3. The Duty to Consult

3.1. We recognise that the CE is in a unique position among other social landlords, exercising powers and performing duties derived from the Crown Estate Act 1961. We are advised that the CE is a public authority for the purposes of (i) judicial review; (ii) the Human Rights Act 1998 and/or (iii) at least some of the public sector equality duties. This is not addressed in the consultation booklets. We seek clarification on whether this is common ground.

3.2. We note from the Crown Estate Annual Report 2009, that the CEC have set themselves the highest standards of public administration. These include:

(i) A strong sense of stewardship and a commitment to manage their assets sustainably;

(ii) The highest standards of conduct. The hallmark of the Crown Estate is quite simply “Trust”;

(iii) Working towards thriving and sustainable communities; 

(iv) “We aim to ensure that our business activities have a positive economic, social and environmental impact on the wider community”;

(v) “Effective stakeholder engagement is central to our commitment to ‘working together’, playing a key role in placing our sustainability strategy at the heart of our operations. We are currently developing a stakeholder management system, which will allow us to consult with our stakeholders in a more effective way.”
3.3. The CE has also sought to act as a model landlord. For many years, they have achieved this objective. Prior to the introduction of statutory protection by the Housing Act 1980, the CE afforded tenants with “de facto” security of tenure and fair rents. The CE also agreed to implement certain aspects of the “tenants’ charter” on an “informal basis” (see Hansard HL Vol 411, Col 750). We note that the CE has elected to contract-in to rights of first refusal under Part 1 of the Landlord and Tenant Act 1987.

3.4. Important procedural rights are guaranteed in the Tenancy Book. Section 6 sets out the CE’s policies on consultation. This commits the CE to open communication and support for our RAs. Tenants have a right to be consulted about any changes to how their homes are managed. Staff should attend our meetings at our invitation to inform discussion. 

3.5. We would have expected the CE to  have adopted as best practice the seven consultation criteria specified in HM Government “Code of Practice on Consultation” (July 2008)
. It is a matter of regret that they have failed to do so. 

4. Defects in the consultation process 

4.1. We regretfully conclude that the CE has failed to adhere to their high standards of good administration in the current consultation. The consultation has been flawed in respect of:

(i) the amount and nature of the information provided to residents (see Criterion 3 in the Code of Practice). 

(ii) the shortness of the timescale (see Criterion 2);

(iii) the timing of the consultation and the failure of the Crown Estate to consult on a full range of options for the future of the estates (see Criterion 1); and 

(iv) the process by which the consultation has been carried out (Criterion 4).

(i) lack of information 

Criterion 3 provides that consultation documents should be ‘clear about what is being proposed, the scope to influence and the expected costs and benefits of the proposal.
The main complaint that we have heard is that residents are not clear about what they are being consulted on. The proposal to sell the freeholds to a “focused housing provider” has no defined legal meaning. As we have explained above, residents have been consulted at an intermediate stage on a proposal that is so vague as to be largely meaningless.

The consultation booklets provide no more than a dry legal analysis of the status of various classes of resident. They do not address a range of relevant issues relating to the individual circumstances of the residents, the CE and/or the possible “focused housing provider”: 

(a) There is no consideration of the role of the CE as a public authority for the purposes of (i) public law duties; (ii) the Human Rights Act 1998; and (iii) public sector equality duties. Indeed, it remains unclear whether the CE has conducted an equality impact assessment.

(b) Those blocks where Rent Act protected tenants and long lessees may have a right of first refusal are not identified. The RAs have been refused this information. It would seem that whilst this has been provided to the “focused housing providers” with whom the freeholds are being marketed, residents have been refused it on grounds of “commercial confidentiality”. Such residents have been unable to assess the wider options that may be available to them.

(c) Social Cohesion: Any change in the allocation of void properties will have an impact on the social cohesion of the estate. Any reduction in the stock of social housing rent will reduce the options open to residents seeking internal transfers. 

(d) The Tenancy Book: In July 2009, and without consultation with the RAs, the CE withdrew this from new tenants, presumably to make the real estate more attractive to a speculative landlord. It is unclear whether, on the advice of the CE’s reputational management advisers, it is now to be issued to these tenants. There is no clarity as to which tenants are currently able to benefit from it. 

(e) The Tenancy Book provides significant rights in respect of consultation, common parts and facilities, succession; relationship breakdown, rents, repairs, nuisance and ant-social behaviour and internal transfers. Is this a formal part of the private law contract between landlord and tenant? Or is it is a statement of policy which is enforceable only in public law?  The consultation booklets are silent on this.

(f) Regulated Tenancies: The Rent Acts have been described as “that chaos of verbal darkness” (MacKinnon LJ in Winchester Court Ltd v Miller [1944] KB 734). We understand that such residents are “statutory” as opposed to “protected” tenants. In private law, they have a personal right to occupy their dwellings on the contractual terms that applied when their protected tenancies came to an end. These terms have not been identified. They may depend upon the individual circumstances of each tenant. Whilst such tenants have wider rights in public law, it is not explained how these can be enforced as a matter of private law. Whilst the regulated tenants would retain their status if there were to be a transfer to a private landlord, the legal consequences were the alternative option to be pursued is far from clear. We understand that it depends upon the status of the “focused housing provider”. This has not been adequately identified in the consultation documents.

(g) Assured Shorthold Tenants: It is stated that there would be no change in the security of tenure enjoyed by these residents. Whilst this is correct “de jure”, they have been promised “de facto” security of tenure that is greater than that even enjoyed by assured tenants. Section 2 of the Tenants Book provides: “we will only ask you to leave at the end of this period” (i.e. the fixed term) “if you have broken the conditions of your tenancy, for example you owe rent, have caused nuisance or damaged the property”.  This is a critical issue which should have been addressed in the consultation booklets.

(h) Rents for Assured and Assured Shorthold Tenancies: As a result of the rent policies adopted by the EC, these residents occupy at sub-market rents. Section 12 of the Tenancy Book provides: “There is a maximum ‘ceiling’ that can be charged for each property. This is usually between 40% - 60% of market rents for the area”. Such a policy is enforceable as a matter of public law. The consultation booklets are silent as to how this is enforceable against a new purchaser as a matter of private law. 

Despite our requests, the CE has refused to (i) identify the “focused housing providers” to whom our homes are being marketed; (ii) appoint independent advisors or fund legal advice to enable residents to make an informed response to the consultation; or (iii) conduct any further consultation once the preferred “focused housing provider/s have been identified. 

On 2 February Cyril Duff, a member of the Victoria Park RA, requested disclosure of extensive documentation relating to the CE’s review of the management and ownership of its residential housing, the proposal upon which residents were being consulted and details of the marketing exercise. Only limited information was disclosed. Much of this had been redacted in an inappropriate manner. This failure has precluded the RA from making an informed response.

On 17th February, Cllr Heather Johnson, ward councillor for the Cumberland Market Estate, wrote letters to Paul Clark and Sir Stuart Hampson. No written response has been received. Although the three Regents Park ward councillors met with CE staff on 15th March, Cllr Johnson was given no satisfactory answers to many of the points she raised. We understand that Cllr Johnson will be raising her concerns directly with the CE.

Whilst the CE has subsequently sought to provide further assurances, these are far from satisfactory and merely emphasise the inadequacies of the original consultation documents.

Example 1: Consultation Update #3 (12.3.3/10) refers to de facto security of tenure promised to assured shorthold tenants in the Tenants Book and states: “We confirm that any purchaser will be legally bound by these additional tenants’ rights which will continue to be enjoyed by those tenants to whom a Tenancy Book has been issued”.   We have been advised that no responsible landlord could give this assurance. This clause is only enforceable as a matter of public law or against a public authority under the Human Rights Act. First, it is debatable whether the Tenancy Book creates private law rights as it is not part of the tenancy agreement and has been changed unilaterally by the CE. Secondly, it is probable that any such private law contractual clause would be void for uncertainty (see Joseph v Nettleton [2010] EWCA Civ 228 at [9], [26] and [34]) and Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386).

Example 2: Consultation Update #1 (18/2/2010) states: “we make it very clear: nobody will be asked to leave their home as a result of this proposal”. It is apparent that this was not “very clear” to the CE, because Consultation Update #2 (02/3/10) reworded this to read “no one will lose their home as a direct result of this proposal” (emphasis added). Residents have sought assurances that no purchaser could seek to evict (a) a Rent Act regulated or an assured tenant by offering suitable accommodation, or (b) any assured shorthold tenant who compiled with the terms of their tenancy.  They have no certainty that they will be protected in these situations.

Example 3: The consultation document stated that for assured and assured shorthold tenants ‘depending on your particular tenancy agreement, rents are ordinarily set at preferential rates as against market rents for the area.’ Consultation update #1 (18/2/10) stated ‘for residents whose rent levels are currently subject to a ‘ceiling rent’ – a maximum possible rent as a percentage of the market rent - this also would not change’. The clauses in italics (emphasis added) seem to indicate that not all tenants are currently subject to preferential rents. It not clear how tenants would know whether this applied to them or not. However consultation update #3 (12/3/10) stated ‘for assured and assured shorthold tenants there is a maximum ceiling rent of usually between 40 and 60% of market rents. There is also a limit on how much the rents can be increased each year’, and that such additional rights ‘will continue to be enjoyed by those tenants to whom a Tenancy Book has been issued.’ It appears to be the possession (or not) of a Tenancy Book that determines whether rights for these tenants will be protected. Yet no mention was made of this important distinction in the consultation booklet. It was only the information disclosed in response to Mr Duff’s FOI request that alerted the RAs to the Tenancy Book and caused the CE to issue this clarification.     

(ii) timescale

Criterion 2 of the Code of Practice on Consultation provides for a consultation period of at least 12 weeks. The residents were given only two months in which to respond despite the complexities raised by the proposal. The final Consultation Update was issued on 12th March, 11 days prior to the close of the consultation. 12 weeks might have been sufficient had (a) the RAs been alerted to the impending consultation; (b) all relevant information been included in the consultation booklets; and (c) residents had been provided with the independent advice necessary to make an informed response. None of this occurred.

The CE expects to inform residents of its final decision and any next steps within four to six weeks after the consultation period ends on 23 March 2010. We are concerned that will be insufficient time to allow adequate consideration of both the residents' consultation responses and the representations from other stakeholders not formally consulted.

(iii) timing and failure to consult on full range of options

Criterion 1 of the Code of Practice on Consultation provides that formal consultation should take place at a stage when there is scope to influence the policy outcome. On 27th January 2009, the CEC first discussed the range of options for the future management and ownership of the estates. This is the stage at which there should have been formal consultation.

Given the absence of any meaningful information about the proposed “focused housing provider” the current consultation is largely meaningless.

(iv) conduct of the consultation

We are advised that there are a range of other relevant stakeholders who should have been consulted. We understand that they have not been consulted.

Criterion 4 provides that consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach. 

Residents have made numerous complaints about the manner in which the consultation has been conducted, including the late receipt of the consultation booklets. This is addressed more fully in the body of this response.
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